CDC Freedom of Information Act (FOIA) Request Timeline 

Project: “Under Our Skin”: An infectious film about microbes, medicine and money
Open Eye Pictures: http://www.underourskin.com/
Objective: To determine whether the 3 key CDC employees responsible for the U.S. Lyme disease program have inappropriate relationships with IDSA Lyme guidelines authors who have commercial interests in Lyme disease-related test kits, vaccines, and patents.

	DATE
	EVENT
	DOCUMENT

	06-26-07
	Open Eye Pictures, a 501 (c) (3) non-profit educational documentary producer, mailed a FOIA request to CDC, requesting CVs and financial disclosures of 3 CDC employees, along with select emails between them with IDSA Lyme guidelines authors who have commercial interests in Lyme disease-related test kits, vaccines, and patents.


	CDC_FOIA-2007-07-26-ORIGINAL; CDC_FOIA-2007-07-12_OEP-501c3

	06-28-07
	FOIA received by CDC.


	CDC_FOIA-2007-06-28-Received

	07-02-07
	HHS/CDC FOIA Officer Darlene Christian says the FOIA request will cost Open Eye Pictures $27,515, denying the fee waiver normally granted to journalists, saying Open Eye Pictures is a for-profit commercial interest, and “does not publish current news of current interest to the general public.” HHS says Open Eye can appeal the denial within 30 days. (FOIA #07-00824)


	CDC_FOIA-2007-07-02-Fee-Waiver-Denial

	07-03-07
	Internal email from an HHS FOIA officer Darlene Christian to the CDC: “Here you go again. This time on the eve of a federal holiday. Don’t you ever just ‘chill’? I guess not. The letter looks cool to me. We will log in the requests for the CVs and respond to those portions of the letters.”


	DC-FOIA-2007-07-03-Chill_Memo

	07-03-07
	HHS Officially declares Open Eye Pictures a “Commercial Use Requester” even though was listed as 501 (c) (3) non-profit educational documentary producer in 2005.


	CDC_FOIA-2007-07-02-Commercial-Requester

	07-12-07
	Under Our Skin files an appeal addressing all of the HHS/CDC objections to the fee waiver. UOS agrees to narrow the scope of records search and waits for a bid on the new downsized request in writing. No reply is ever received. (Appeal# PHS-2K7-358)


	CDC-FOIA-2007-07-12-Appeal

	07-23-07
	HHS FOIA assistant Mirian Ramos requests CVs from 3 CDC subjects of investigation. 


	

	08-08-07
	CDC sends Open Eye Pictures three CVs. One is 23 years old and highly censored. Another is barely readable. Internal emails reveal that HHS employee Ramos refuses to let the CDC employees submit updated resumes to OEP, even though the original FOIA asks for “the most current CVs.” Ramos says: “We are required to release the resume [CV] that is currently on file with the Human Resources Center. As such, I cannot accept updated versions of your resume.”


	

	05-01-2008
	Nothing happens on the FOIA request for over a year. Open Eye finishes production on “Under Our Skin” and premieres at Tribeca Film Festival May 1, 2008.


	

	1-16-09
	From HHS: “I apologize for the delay in your appeal. This office has experienced a significant turnover in staff, and we are working through our backlog of requests. If you are still interested in receiving the requested information, please contact Matthew Amerling.”


	CDC_FOIA-2009-01-16-Apology

	1-20-09
	Obama is inaugurated.


	

	1-21-09
	Obama publishes a FOIA Presidential Memorandum: “The Freedom of Information Act should be administered with a clear presumption: In the face of doubt, openness prevails.” HHS calls OEP to see if they still want the requested information. Answer: “Yes.”


	CDC_FOIA-2009-01-21-Obama-Memo

	02-03-09
	Kris Newby, producer of Under Our Skin, calls the HHS FOIA office to say that Open Eye Pictures still needs the requested information for its television edit. HHS says that the fee waiver is in appeal and HHS is waiting for a letter from the CDC with their ruling on the waiver.


	CDC_FOIA-2009-01-16-Apology

	02-03-09
	Newby meets with Anna Eshoo, 14th district California Congresswoman. Eshoo replies: “Thank you for your inquiry regarding the FOIA request you submitted to CDC over a year ago. I’ve contacted the Dep’t of HHS on your behalf to request their immediate assistance, and I will let you know what I learn as soon as I hear from them.”


	CDC_FOIA-2009-02-03_Eshoo

	04-28-09
	Newby calls Matt Amerling at HHS: “We’re working on it, waiting for a response from Katherine at the CDC on the appeal.” Suggests that we call Katherine Norris, the FOIA specialist working on appeals. An email to her is never returned.


	CDC_FOIA-2009-01-16-Apology

	05-05-09
	Newby calls Matt at HHS: “We’re working on it, it’s in the queue.” Newby tells Matt: “A 30-second Google search will reveal I have working as a professional writer since 1990, working for a non-profit documentary producer with many educational films that seek to educate the public about other health concerns, such as AIDS, dystonia and brain tumors.” Matt says they have to follow procedures.


	CDC_FOIA-2009-01-16-Apology

	06-24-09
	Monte Skall, president of the National Capital Lyme Group, calls Newby and says: “We just met with Ben Beard, Chief of Bacteriology, CDC. When we asked about your FOIA, he told us ‘It is our policy not to respond to such letters. We consider the accusations in the FOIA to be slanderous.’”  Beard is the acting head of the Lyme disease program, and a coworker with the 3 CDC employees being investigated by Newby.


	CDC_FOIA-2009-06-08-planned visit to NatCap, CDC-FOIA-2009-06-24-Beard-Quotes, CDC_FOIA-2009-06-22-NatCap-CDC-Mtg-stenographer

	06-25-09
	Newby calls Latrice at HHS: “Your request is sitting on Katherine’s desk at the CDC. She’ll be on vacation with no back up until 7/3.”


	CDC_FOIA-2009-01-16-Apology

	07-06-09
	Newby calls Glenn Volker, a CDC FOIA specialist: “We have one person to process 500 requests. Our appeals office is in Rockville, MD. Your request is still in appeal for a fee waiver. Try and call Carol Maloney, the director of FOIA appeals.”


	CDC_FOIA-2009-07-06_Call_Log

	07-06-09
	Lynn Armstrong, CDC FOIA Officer chides Newby: “[CDC] Program staff informs me that you have contacted them directly. CDC is unable to respond. All questions should be addressed to … HHS.”


	CDC-FOIA-2009-07-06-CDC-Chides-Newby

	10-01-09
	Newby calls Matt at HHS: “Your request is still in the queue. It’s coming close to the final processing. There are not many people in front. Yours is still sitting in the appeals drawer. Then it has to go to the General Council to see if the recommendation is valid. Then the Department of the Assistant of Public Affairs must sign it off.” Newby asks: “Is this a stalling technique?”


	CDC_FOIA-2009-07-06_Call_Log

	03-16-10
	Newby calls Kim in HHS: “Your request is in appeal for a fee waiver. The definition of a “journalist in the public interest” has been carefully worked out over the years as to what is in the public interest. Has the scope of our request has been narrowed?” Newby says, “Yes, but I never received a renegotiated fee.”


	CDC_FOIA-2009-07-06_Call_Log

	05-14-10
	Newby calls Glenn Volker, an HHS FOIA specialist: He seems surprised that the FOIA has been stuck in the system since 2007.  He says: “The appeals have been backed up because only one person has been working on them. He says they’ve just hired two contractors to help with the backlog, and there are only 6 or 8 people in front of your request.”


	CDC_FOIA-2009-07-06_Call_Log

	07-16-10
	Newby calls Latrice at HHS: She is surprised that we haven’t heard from the CDC yet. She says that she told Katherine at the CDC to talk directly with me on March 16th, to give me a revised quote for the narrowing of the scope of the information request. She promises that Katherine will follow up.  Norris never does.


	CDC-FOIA-2010-10-16-Call_Log

	07-20-10
	Newby emails Katherine Norris with a new downsized records request, which narrows the original request even more. Norris calls back and says, "We tried to call you back, but both of your numbers said they were disconnected. It could be our new building. We've had some funny things happen with our phone system since we moved to the new building. People are saying that they can't call us, and there seems to be dead zones in the building."


	CDC_FOIA-2007-07-20-Dead_Zone

	08-03-10
	Newby calls again. Leaves a message with Katherine Norris, the FOIA specialist working on appeals. No one calls back.


	

	08-16-10
	Newby is sent a FOIA of her Open Eye FOIA timeline, released to a third party following a specific request to the agency. It reveals the irreverent email banter of the HHS employees working on the FOIA request.

 
	CDC-FOIA-2010-08-16-FOIA-FOIA

	08-25-10
	Newby calls again. Leaves message at the FOIA office. No reply.


	

	09-07-10
	Newby calls Lynn in the FOIA office. She says, “Didn’t you receive that letter from the CDC? Newby didn’t. She seems surprised that it hasn’t received it. Lynn says she’ll call the CDC and call back the next day.


	

	09-08-10
	Katherine Norris accuses of Newby adding new items to the downsized FOIA request. Newby replies with a copy of the previous request, which contradicts this accusation.


	

	12-10-10
	Newby sends an email to Anne Ream, Deputy District Chief of Staff Congresswoman Anna G. Eshoo, CA-14:

“I would like to request help from Anna Eshoo on a CDC FOIA that has been stuck in the system for over 3.5 years. Anna has been a big supporter of our film, UNDER OUR SKIN, and a year ago, she asked the CDC/HHS to move on this FOIA request. Nothing has happened since them.”


	CDC_FOIA-2011-1-14-FOIA-Ream-Lost-Email.pdf

	02-04-11
	Newby called HHS to ask about the FOIA status and left a message.  No response.

Also called David Carle, Patrick Leahy’s press secretary 202-224-3693. In 2009, Leahy and Cornyn authored the OPEN FOIA Act, which mandated greater transparency for legislative exemptions to FOIA. Carle passed the FOIA query on to Lydia Grigsby, a FOIA policy expert.

Sent an email to Hagit Limor, president of the Society of Professional Journalists. hlimor@wcpo.com, who refers Newby to her FOIA specialist Dave Cuillier cuillier@emai.arizona.edu

 
	

	02-05-11
	Cuillier replies:

“This is totally outrageous. This agency is clearly not working within the letter of the law or the intent of FOIA. I'm appalled. The key here is to make it clear that this will go beyond just you and them - that you will expose these horrendous practices of secrecy and arrogance. You might consider a few options:

1. Contact the Office of Government Information Services (http://www.archives.gov/ogis/) and explain the situation. Perhaps they can talk sense into the agency, and it will at least signal to the CDC that others will be made aware of how you have been treated.

2. Contact the National Freedom of Information Coalition (http://www.nfoic.org/) and see if you can apply for their litigation fund to sue the CDC. They take up good cases. At this point I would go to the mat and sue them. Sometimes all it takes is a threat of a suit or filing it, which really doesn't cost that much at the federal level (under $250, in some U.S. District courts). You also could look into SPJ's Legal Defense Fund (http://www.spj.org/ldf.asp).

3. Get your congress folks involved. It looks like you might have done that. Point out how it appears they are trying to hide important information from the public. In particular, you might contact Rep. Issa's office since his big thing now is pressuring the Obama administration to live up to his promise of transparency.

4. You might also contact local journalists and see if they would think it would be worth a story about how they have been hiding this information.

5. Nominate the CDC for SPJ's "Black Hole Award" - more details to come (it's a new award).

Let us know how it turns out!

David Cuillier

Freedom of Information Committee chairman

Society of Professional Journalists”


	

	02-11-11
	Anne Ream, Anna Eshoo’s deputy, gets back: “I received a reply today [from HHS] which is totally unsatisfactory.  I will talk to my boss about what we can do next.”


	

	02-11-11
	David Carle, in Patrick Leahy’s office, passed the Newby request for FOIA help to Erica J. Chabot, new Leahy Press Secretary, to the Office of Government Information Services (OGIS), a new office which was recently established within the National Archives to mediate FOIA disputes. Newby sends an email to OGIS.


	

	02-14-11
	OGIS opens case 2011-0184 on the FOIA.
	CDC_FOIA-2011-2-14-OGIS-opens-investigation.doc

	02-21-11
	Newby emailed Robert Eckert Director, Freedom of Information/Privacy Acts Division Office of the Assistant Secretary for Public Affairs:

“I noticed that you list zero CDC FOIA appeals in your HHS Fiscal Year 2010 Freedom of Information Annual Report, and I believe this is an error.

On June 26, 2007, our documentary production company filed a Freedom of Information Act (FOIA) request to investigate possible conflicts-of-interest of the three CDC employees who control U.S. public health policy for one specific disease.  Over 3.5 years later, this FOIA has been stuck on the appeals desk.

… Could you help us get this FOIA request fulfilled?”

Also, emailed President Obama the same letter using the White House online form and to Diana Mitsu Klos of the American Society of News Editors for Sunshine Week.
	CDC-FOIA-2011-2-21-Zero-HHS-Backlog.pdf, CDC_FOIA-2011-2-21-Sunshine-Week.pdf

	02-24-11
	Newby receives and signs OGIS consent form to proceed with FOIA investigation.
	CDC_FOIA-2011-2-24-OGIS-consent.pdf

	03-04-11
	Carol Maloney, HHS FOIA public liaison, and Amy McNulty, HHS Senior Privacy & Freedom of Information Acts Specialist, call to apologize for their appeals backlog and to say they think they can get a ruling on our appeal within 6 weeks. They can’t predict how long it will take CDC to fulfill the request once it’s off the appeals desk.
	


